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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Whether a search warrant is valid and could properly and 

_ legally issue when it is based on an affidavit of a police officer alleging 
that two other police officers had reliable information from undisclosed 
informants that the premises to be searched were used for turning in of 
numbers and horse race bets, and where affiant officer observed only 
one person whom he’ had seen taking horse race bets elsewhere, merely 
enter the premises on a number of occasions through the front or back 
door. 


2. Whether the mere entry of a person into premises in the day- 
time by use of a key thereto about an hour after search of premises com- 
menced, authorized officers to arrest such person without a warrant and 
to search him, seize papers from him, and whether it is proper to admit 
into evidence the papers so seized; and is such arrest, search and seizure 
justified by the fact that an undisclosed informant had some months before _ 


informed the police that the premises were used as a numbers and racing 


operation by such person, and that such person was seen once one morn- 
ing coming out of said premises about ten days prior to the arrest. 
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DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is based on Title 28, v. S. Code, 
Section 1291, and Rule 37 of the Federal Rules of Criminal Procedure. 


| 
STATEMENT OF THE CASE : 


Appellant, Meyer Dechter, one, Irmalene Batson, and one, Christ 
S. Kiousis, were charged in an indictment containing a number of counts 
of gambling law violations (22 D.C. Code, 1501, 1502, 1504, and 1505), 


(J.A. 1-2). 
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Prior to trial Dechter and the other defendants filed motions for 
the suppression of evidence seized (J.A. 3-4). The Court overruled 
these motions (J.A. 4). Dechter and the other defendants thereafter 
waived jury trial, and upon trial by the court, were convicted and 
sentenced (J.A. 22-24). Dechter received a sentence of one to three 
years, the sentence being suspended, and Dechter placed on probation 
for three years. Dechter is the only one appealing. 


From the affidavit supporting the application for the search war- 
rant for search of premises 308 Webster Street, N.W., the following 
facts emerge (J.A. 5-10): 


In July 1958, an officer of the Morals Division of the Police De- 
partment received information from a source "which on previous oc- 
casions had proved reliable” thata resident of Soldiers Home was taking 
bets and turning them in to Bobby Dechter's operation at 308 Webster 
Street, N.W. 


In September, 1958, another officer of the Morals Division re- 
ceived "reliable” information that Randolph 6-8702 was being used by 
Bobby Dechter to conduct a numbers operation, and that this telephone 
was listed to Emily Batson, 308 Webster Street, N.W. 


Bobby Dechter, owner of a restaurant at 201 Upshur Street, N.W., 
had been the subject of numerous complaints in the Morals Division over 
the last five years, relative to his implication in the numbers business. 


As a result of the above information and complaints an investi- 
gation was begun and the following observations were made by the affiant 
police officer: 


August 28 
Kiousis (designated as John Doe in affidavit) walked from 
2nd and Upshur Street, N.W., to the alley alongside 308 Webster Street. 


September 5 
Kiousis left Soldiers Home entered 201 Upshur Street, a 
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restaurant, and in 5 minutes left, walked over to 308 Webster Street, 


and entered by the front door. 


September 22 
Same as September 5th, excepting Kiousis entered rear door. 


September 25 

Kiousis was seated at a table in card room of Soldiers Home 
and recording items from a scratch sheet onto a 3x5 white pad, was ap- 
proached by four different men. First man pointed to two different 
sections of the scratch sheet and said something to Kiousis; Kiousis then 
wrote on pad and the man then handed Kiousis two $1.00 bills. Next two 
men wrote something in Kiousis' note pad, put an undetermined amount 
of bills into the book and handed it to Kiousis. Kiousis put it in his 
pocket. Fourth man said to Kiousis that "Nashville" was good, Kiousis 
then said "OK", the man said "Court De Coste" was alright too. Kiousis 
then said "well OK go ahead". Man copied from the scratch sheet on to 
the pad, placed four dollars in the note book, wrapped the sheet around 
the note book and the money and handed it all back to Kiousis. At about 
12:40 PM Kiousis left the Home and entered the rear entrance of 308 
Webster Street. | 


September 26, 29, 30 and October 1, 2. 

The officer observed Kiousis have various transactions in 
the card room of Soldiers Home wherein men would approach Kiousis 
point to a scratch sheet and give him money. On each of these occasions 
with the exception of October 2, Kiousis left the Home and entered 308 
Webster Street at the rear door. 


October 13 | 
A man approached Kiousis in the card room and said "I've 
got a dollar I want to bet on the horses today". He handed a bill to 
Kiousis and pointed to a spot on the scratch sheet, Kiousis recorded 
something on the white pad. Two other men approached Kiousis spoke 
briefly and Kiousis recorded something in the notebook. : Kiousis left 


the Home and entered 308 Webster, using rear entrance. 
| 


October 7 
For the first and only time Bobby Dechter was observed at 
10:30 A.M., as he came out of front door of 308 Webster Street, 
entered his car and drove away. 


October 9 
At 5:55 P.M., Ermalene Batson was observed for the first 
and only time when she came out on the front porch of 308 Webster 


Street, picked up a paper and returned into the house. About five 


years prior to this time she had been convicted of operating a lottery. 


The affidavit also stated that Bobby Dechter was known to police 
as a backer of horse and numbers betting operations and had long been 
known to be associated with Ermalene Batson who had worked as manager 
and waitress in his restaurant at different times since her release from 


prison. 


The affidavit ended with a statement of affiant's belief that because 
of the foregoing facts and observations there was being concealed at 308 
Webster Street horse and numbers bet slips, and that the persons occupying 
these premises were actively engaged in the operation of a lottery and 
horsebooking operation, and that it was further his belief that on the 
occasions that Kiousis went to these premises that he went there to turn 
in his horse and numbers bets taken by him in the course of his morning 


activities. 


On the basis of the facts in the affidavit the United States Commis- 
sioner issued a search warrant for search of 308 Webster Street, and an 
arrest warrant for Kiousis. 


On October 16, the police went out to execute the arrest and search 
warrants. Inthe alley in the rear of 308 Webster Street they arrested 
Kiousis, seized some papers and money and took him into the premises. 
When they entered the premises they found on the first floor dining room 
table numbers and horse bet slips. On the second floor in a bedroom 


they found a bank book with Meyer Dechter's name on it. 
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After the police had been in the premises for about an hour, they 


observed Dechter come to the front door, unlock it witha key , and step 
into premises. As Dechter saw the officers standing just) inside the 
door, he started to step back, and was "grabbed" by an officer, who 
pulled Dechter into premises and told Dechter he was under arrest. An 
officer then searched him and found certain papers which, together with 
the key, were later, over objection, admitted in evidence. 


All three defendants filed motions to suppress prior to trial and 
these motions were overruled. At the trial, counsel again moved to 
suppress, and the motion was overruled. The defendants were convicted 


as heretofore stated. 


STATUTES INVOLVED 


The statutes which appellant has been convicted of violating are as 


follows: 

Section 22 - 1501, D.C. Code, 1951 edition: | 

If any person shall within the District keep, set wp, or promote, 
or be concerned as owner, agent, or clerk, or in any manner, in man- 
aging, carrying on, promoting, or advertising, directly or indirectly , 
any policy lottery, policy shop, or any lottery, or shall sell or transfer 
any chance, right, or interest, tangible or intangible, in any policy 
lottery, or any lottery or shall sell or transfer any ticket, certificate, 
bill, token, or other device, purporting or intended to guarantee or 
assure to any person or entitle him to a chance of drawing or obtaining 
a prize to be drawn in any lottery, or in a game or device commonly 
known as policy lottery or policy or shall, for himself or another person, 
sell or transfer, or have in his possession for the purpose of sale or 
transfer, a chance or ticket in or share of a ticket in any lottery or any 
such bill, certificate, token, or other device, he shall be fined upon 
conviction of each said offense not more than $1,000 or be imprisoned 
not more than three years, or both. The possession of any copy or 
record of any such chance, right, or interest, or of any’ such ticket , 
certificate, bill, token, or other device shall be prima-facie evidence 
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that the possessor of such copy or record did, at the time and place of 
such possession, keep, set up, or promote, or was ats.ach time and 
place concerned as owner, agent, or clerk, or otherwise in managing, 
carrying on, promoting, or advertising a policy lottery, policy shop, 


or lottery. 


Section 22 - 1502, D.C. Code, 1951 edition (Supp. VII): 


If any person shall, within the District of Columbia, knowingly 
have in his possession or under his control, any record, notation, re- 
ceipt, ticket, certificate, bill, slip, token, paper, or writing, current 
or not current, used or to be used in violating the provisions of sections 
22-1501, 22-1504, or 22-1508, he shall, upon conviction of each such 
offense, be fined not more than $1,000 or be imprisoned for not more 
\ than one year, or both. For the purpose of this section, possession of 
any record, notation, receipt, ticket, certificate, bill, slip, token, 

_ paper, or writing shall be presumed to be knowing possession thereof. 


Section 22-1505 (b), D. C. Code, 1951 edition (Supp. VI): 

It shall be unlawful for any person in the District of Columbia 
knowingly, as owner, lessee, agent, employee, operator, occupant, or 
otherwise, to maintain or aid or permit the maintaining of any gambling 
premises. 

STATEMENT OF POINTS 
I 


The facts alleged in the affidavit in support of the issuance of the 
search warrant are insufficient to constitute probable cause, and the 
evidence seized by virtue of the search under said warrant should have 
been suppressed. 


bag 


Arrest of appellant without a warrant at the front door of premises 
searched was illegal, and evidence seized from his person should have 
been suppressed. 
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SUMMARY OF ARGUMENT 
I 


a. The affidavit refers to anonymous, isolated and remote informa- 
tion and complaints pertaining to appellant's alleged past activities. 


b. The observed activities elsewhere of a codefendant, set forth 
in the affidavit, do not justify a conclusion that these activities were 
carried on in the premises he was observed entering on a number of oc- 
casions. 


c. Where one is engaged in taking bets and merely enters a dwelling 
on a number of occasions after having taken such bets, such entries do 
not justify a conclusion that the recorded bets are being secreted in the 
dwelling. | 


0 


a. Where the police are in a dwelling in the course of executing 


a search warrant they have no authority to arrest one entering the 


dwelling through the front door in the day time. 


b. The fact that such entrant is using a key to effect entry is of 
no significance in creating probable cause, particularly when he is doing 
nothing of any suspicious nature. | 


c. The fact that police may have had some prior infor nation from 
an undisclosed informant would not justify the arrest of such entrant. 
| 


d. The arrest of the entrant not being valid, any search of him 
resulting in the finding of contraband on his person would not validate 
such arrest. | 


e. A search warrant does not authorize the arrest, of all persons 


in the premises to which it is directed. 
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ARGUMENT 
I 


Prior to'trial all three defendants filed motions to suppress evi- 
dence seized from them, and later filed amended motions to suppress. 
Defendant Batson claimed the property seized at 308 Webster Street, 
Northwest. (J.A. 3-4). No testimony was taken, but trial counsel for 
defendants argued that the affidavit was insufficient for the issuance of 
a warrant to search the premises (Record of Proceedings of 2/13/59). 


The affidavit, although lengthy, merely relates that some undis- 
closed informant in July 1958, some three months prior to the issuance 
of the search warrant, had informed a policeman that a resident of 
Soldiers Home was turning bets in to Dechter's operation at 308 Webster 
Street, and in September, 1958, another policeman was informed by an 
undisclosed informant that a certain telephone was being used by Dechter 
to conduct a numbers operation, and that Dechter had been the subject 
of numerous complaints for five years relative to his implication in the 
numbers business. 


The affidavit then recites the policeman's observations of Kiousis 
on a number of occasions accepting bets, recording them and then going 
to 308 Webster Street and entering either through the front or rear door 
of those premises. No other person other than Dechter (in one instance) 
is observed entering or leaving the premises during the number of days 
of observation. It is respectfully submitted that if the information by 
the undisclosed informant had any basis that these premises were used 
to conduct a gambling operation, others would have been observed en- 
tering or leaving. This Court has had many occasions to review gambling 
cases, and most of these follow a pattern: persons entering with bags or 
bulging pockets, remaining in premises a short while and then emerging 


without bags or bulges; the obtaining of gambling information by calling 
the telephone number, etc. These instances at least indicate gambling 


activity in the suspected premises. But can it be said that when Kiousis 
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entered the premises on the occasions enumerated in the affidavit that 
he did so for the purpose of turning in the records of his hets ? There  — 
are so many more logical and legitimate reasons for his going to these 
_premises._ ‘The affidavit, then, is predicated on the conchs ions of the 
affiant, and tested by the requirements of the Fourth Amendment is in- 
sufficient. See Giordenello v. United States, 357 U.S. 480. 

| 


The guaranties of the Fourth and Fifth Amendments to the Consti- 
tution are to be liberally construed to prevent impairment of the protec- 
tion extended. Boyd v. United States, 116 U.S. 616; Gouled v. United 
States, 255 U.S. 298; Go-Bart Company v. United States | 282 U.S. 
344: Grau v. United States, 287 U.S. 124. | 

The proceeding by search warrant is a drastic one. Its abuse led 
to the adoption of the Fourth Amendment, and this together with the 
legislation on regulating the process should be liberally construed in 
favor of the individual. Boydv. United States, supra; Marron v. United 
States, 275 U.S. 192; United States v. Lefkowitz, 285 U. S. 3.8. 452; Sgro v. 
United States, 287 U.S. 206. | 


Although the search w: : i i 
of her motion to. suppress was prejudicial to Dechter. McDonald v. United 
States, 335 U.S. 451, 463; Nelson v. United States, 93 ULS. App. D.C. 


14, 208 F. 2d 505. | 


pi i 


The police testified at the trial that after being in the premises 308 


Webster Street for approximately one hour, they observed Dechter out- 

side coming towards the front door. They stationed themselves near the 

door and when Dechter unlocked the door and started to enter, and upon 

seeing the police stepped back, one policeman "grabbed" him and placed 

him under arrest, searched him and seized some papers from his pocket i 


—_— 


and the key to the front door._There was no arrest warrant for Dechter— XN 

Prior to Dechter's arrival the police had found a bank book with 

Dechter's name in a bedroom on the second floor and some people had 
| 


‘ 
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: telephoned the premises asking for him. The numbers slips which the 


police had found prior to Dechter's arrival were in the dining room of 


the house. 


__It is submitted that the possession by Dechter of a key to the front_ 
door of the house cannot create any presumption that he had any connee— 
tion with the slips found in the dining room. See Jackson v. United 
States, 102 U.S. App. D.C. 109, 250 F.2d 772. The evidence indicates 
that Dechter had roomed upstairs, because that is where the police found 
the bank book, and that is where they took him to change his clothes. 


The search warrant for the stheypremises) Giinot authorize tne annese did not authorize the arrest _ 


_of Dechter - merely ] because he came tc came to a place where a crime a WaCata rare icmeliaaibeeae been 
committed. In United States v. Di Re, 332 U.S. 581, the Supreme Court 


in deciding that the existence of reasonable cause for searching an auto- 
mobile believed to be carrying contraband . does not warrant the search 
of an occupant'thereof, although the contraband sought is of a character 
which might be concealed on the person, said: 


"The Government says it would not contend that, 

; armed with a search warrant for a residence only, it 

| could search all persons found in it. 3ut an occupant 
ofia house could be used to conceal this contraband on 
his person quite as readily as can an occupant of a car. 
Necessity, an argument advanced in support of this search, 
would seem as strong a reason for searching guests of a 
house for which a search warrant had issued as for search- 
ing guests in a car for which one had been issued. By 
a parity of reasoning with that on which the Government 
disclaims the right to search occupants of a house, we 
suppose the Government would not contend that if it had 
a valid search warrant for the car only, it could search 
the occupants as an incident to its execution. How then 
could we say that the right to search a car without a 
warrant confers greater latitude to search occupants 

, than a search by warrant would permit? . . . We are 
not convinced that a person, by mere presence in a sus- 
pected car, loses immunities from search of his person 
to'which he would otherwise be entitled.” 


The arrest and search of Dechter are not authorized under the case 
of Wyche v. United States, 90 U.S. App. D.C. 67, 69, 193 F. 2d 703, 


where this Court said: 


"When the officers entered the premises andl 
observed the situation, they were fully justi-— 

fied by the force of surrounding circumstances to 
feel there was ample probable cause to arrest 

all persons present, including appellant Thorpe, 
and also to arrest appellant Wyche upon his en- 
trance. The premises were a secret rendezvous or 
hideout for illegal activities, and the officers were 
justified in inferring that all who were present or 
who entered the room at that time of day were prob- 
ably participants in the operation of the numbers 
game" (Emphasis added). 


Here Dechter did not have an opportunity to fully enter the house, 
let alone the room where the slips had theretofore been seized. Nothing 


he did at the entrance gave rise to any reasonable belief that he had any- 
thing to do with what was going on in the dining room. | 


Since, as demonstrated above, the search warrant was issued 
without probable cause, the admission in evidence of what was seized 


thereunder was error. 
| 


As the arrest and search of appellant without a warrant under the 


circumstances herein were illegal, the admission in evidence of what was 
seized was error. It is not material that the search of apenas was 
successful in revealing evidence of law violation. 


A search prosecuted in violation of the Constitution is not made 
lawful by what it brings to light; nor can it be tolerated under the con- 
stitutional system that evidence of crime discovered by an officer in 
making a search without lawful warrant may be used against a victim 
of unlawful search where a timely challenge has been interposed. Byars 
v. United States, 273 U.S. 28; Weeks v. United States, 232 U.S. 383; 
Gouled v. United States, supra. See also Nueslein v. District of 
Columbia, 73 App. D.C. 85, 115 F. 2d 690; MeDonald V. United States, 


supra. 
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CONCLUSION 


It is respectfully submitted that the court below erred in admitting 
the evidence seized, and that the judgment below should be reversed. 


Respectfully submitted, 


JOSEPH SITNICK 


401 Third Street, N.W. 
Washington 1, D. C. 


Attorney for Appellant 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States of America 
Vv. Criminal No. 1127- * 


Meyer Dechter 


STATEMENT OF DOCKET ENTRIES 
Indictment for Vio. Title 22, D.C. Code Sec. 1501, 1502, 1505, 
1504 Filed Dec. 2, 1958 
Arraignment, Dec. 5, 1958 


Plea to indictment Not Guilty Dec. 5, 1958 
* * 


Trial by court if jury waived Mar. 10, 1959 


Verdict or finding of guilt: 
Guilty as charged on Counts 1, 3, 4, 5, 6 Mar. 10, 1959 


Judgment -- Sentenced to Imprisonment for a period of ONE years 
to Three Years. Execution of Sentence suspended. Deft. placed 
on Probation for 3 Yrs. Curran, J. 

Entered April 10, 1959 
Judgment and Commitment, filed April 13, 1959 


Notice of appeal filed April 17, 1959 
Dated April 21, 1959 | 


[ Filed December 2, 1958] 
INDICTMENT | 

The Grand Jury charges: | 

Continuously during the period from about August 28, 1958, to 
about October 16, 1958, within the District of Columbia, Irmalene 
Batson, Meyer Dechter and Christ S. Kiousis were concerned as owners, 
agents and clerks, and in other ways, in managing, carrying on and 
promoting a lottery known as the numbers game. 


SECOND COUNT: 

Continuously during the period from about August 28, 1958, to 
about October 16, 1958, within the District of Columbia, Irmalene Bat- 
son and Meyer Dechter set up and kept a gaming table for betting money 
on horse races. 

THIRD COUNT: 

Continuously during the period from about August 28, 1958, to 
about October 16, 1958, within the District of Columbia, Irmalene 
Batson and Meyer Dechter did knowingly, as lessees, agents, operators 
and occupants, maintain, aid and permit the maintaining of a gambling 
premises located at 308 Webster Street, Northwest. 

FOURTH COUNT: 

On or about October 16, 1958, within the District of Columbia, 
Irmalene Batson knowingly had in her possession and under her control 
notations, records, receipts, tickets, certificates, bills, slips, tokens, 
papers and writings, current and not current, used and to be used in 
violation of Title 22, District of Columbia Code, Sections 1501, 1504, 
1508. 

FIFTH COUNT: 

On or about October 16, 1958, within the District of Columbia, 
Meyer Dechter knowingly had in his possession and under his control 
notations, records, receipts, tickets, certificates, bills, slips, tokens, 
papers and writings, current and not current, used and to be used ina 
lottery known as the numbers game. 

SIXTH COUNT: 

On or about October 16, 1958, within the District of Columbia, 

Christ S. Kiousis knowingly had in his possession and under his control 


notations, records, receipts, tickets, certificates, bills, slips, tokens, 


papers and writings, current and not current, used and to be used in 
violation of Title 22, District of Columbia Code, Sections 1501 and 1508. 


/s/ Oliver Gasch 
Attorney of the United States in and for 
the District of Columbia 


A True Bill: /s/ Foreman 
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[ Filed February 9, 1959] 


AMENDED MOTION FOR THE SUPPRESSION OF 
EVIDENCE 


MEYER DECHTER, being first duly sworn, Genoese and says 
that he is the defendant in the above entitled case and he hereby moves 
this Court to direct that certain property of which he is the lawful 
owner and which on the 16th saa of October, 1958, in the ies of Wash- 


at 308 Webster Street, NW., by oo of the Metropolitan Police 
Department, be returned to him and that it be suppressed as evidence 
against him in any criminal proceeding. 

The defendant further states that this property was seized against 
his will and without any right in law, and that if there was a warrant of 
arrest for him the said warrant was issued without probable cause be- 
cause he was not living at 308 Webster Street, N.W., and the only evi- 
dence that the United States Commissioner, who issued the warrant of 
arrest, if there was one, had before him was the fact that this defen- 
dant on one occasion had visited these premises. This defendant states 


further that on the day of his arrest he had arrived at 308 Webster 


Street, N.W., to visit there and was arrested by the police at the front 


door before he entered and at a time that he was not violating any law 
and taken into the premises where he was searched. | 

/s/ Meyer Dechter 
[ Jurat and certificate of service dated February 9, 1959] 


[ Filed February 9, 1959] 
AMENDED MOTION FOR THE SUPPRESSION OF EV IDENCE 
IRMALENE BATSON, being first duly swom, deposes and says 
that she is the defendant in the above entitled case and she hereby 
moves this Court to direct that certain property of which she is the 
lawful owner and which on the 16th day of October, 1958, in the City 
of Washington, District of Columbia, _was unlawfully seized andtaken 
_from her at 308 Webster Street, 1 N.W. ,by members of the Metropolitan 
Police Department, be returned to her and that it be suppressed as evi- 
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dence against her in any criminal proceeding. 
The defendant further states that this property was seized against 


her will and without any right in law. 
/s/ Irmalene Batson 


[ Jurat and Certificate of Service, 
dated February 9, 1959] 


[ Filed February 9, 1959] 

AMENDED MOTION FOR THE SUPPRESSION OF EVIDENCE 

CHRIST S. KIOUSIS, being first duly sworn, deposes and says that 
he is the defendant in the above entitled case and he hereby moves this 
Court to direct that certain property of which he is the lawful owner and 
which on the 16th day of October, 1958, in the City of Washington, District 
of Columbia, was unlawfully seized and taken from him at 308 Webster 
Street, N.W., by members of the Metropolitan Police Department, be 
returned to him and that it be suppressed as evidence against him in any 
criminal proceeding. 

The defendant further states that this property was seized against 


his will and without any right in law. 
/s/ Christ S. Kiousis 
[ Jurat and Certificate of Service, 
dated February 9, 1959] 


[ Filed February 13, 1959] 

On this 13th day of February 1959 came the attorney of the United 
States; the defendants in proper person and by counsel, H. C. Allder, 
Esq.; whereupon the defendant's motion to suppress evidence coming on 


to be heard, is by the Court denied. 
By direction of 


EDW. M. CURRAN 
Presiding Judge 
Criminal Court # 3 


[ Filed August 4, 1959; Received October 20, 1958, Harry M. Hull, Clerk] 
AFFIDAVIT FOR SEARCH WARRANT 


United States of America 

Vv. 
Premises 308 Webster St.,N. W. Listed to: Ermaline Batson 
(entire premises) per Dept of Traffic and Vehicle 
Washington, D. C. records 


Before James F. Splain [Commissioner] Me Sa canouze 


The undersigned being duly sworn deposes and says: 
(has reason to believe) XOOKCKKKKK 

That he XXxXXXXXXxXxxXxxxxx that (on the premises known as) 
308 Webster St N.W. (entire premises) Washington .... in the 

District of ...Columbia ... | 
there is now being concealed certain property, namely 4. . lottery 
tickets, lottery policies, or any book, paper, memorandum or device 
used in setting up, promoting, or maintaining a policy lottery. The 
facts to sustain this are as set forth in the affidavit attached hereto and 
made a part hereof. : 
which are ... in violation of D.C. Code, Title 22, Sections 1501, 1502. . 

And that the facts tending to establish the foregoing grounds for 
issuance of a Search Warrant are as follows: | 


See the affidavit attached hereto and made a part hereof . 


/s/ Allan C. Fair 
Pvt Morals Div MPDC 


[ Jurat signed by Commissioner Splain, dated October 16, 1958] 


Statement of facts relative to a request for United States Commissioners 
Search and Arrest warrants for premises and persons described below, 
for violations of the lottery laws of the District of Columbia. 


SEARCH WARRANT; 308 Webster St. N.W. (entire premises) 
Department of Vehicles and Traffic records 
show an Oldsmobile D.C. registration SP- 
634 listed in the name of Ermaline Batson 
at this address. 


ARREST WARRANT; JOHN DOE, white, male, 55 3 yrs. 6' 3", 
240 lbs. wears glasses, gray short cut hair 
thin on top, Name believed to be Christ 
Kiousis. | 


AFFIDAVIT; In July 1958 Detective Jesse R. Stone of the 
Morals Division received information from 


a source which on previous occasions had proved to be reliable, that a 
male resident of the U.S. Soldiers Home, 2nd & Upshur Sts. , N.W., 
was taking horse and numbers bets in this Home and turning in his bets 
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to 'Bobby"’ Dechters operation at 308 Webster St. N.W. Man described 
under John Doe above. 

In September 1958 Detective James B. Mills of the Morals Divi- 
sion Tecnew/ feformation that telephone Randolph 6-8702 was being 
used by Bobby” Dechter to conduct a numbers operation. This tele- 
phone was found to be listed in the name of Emily Baston, at 308 Web- 
ster St., N.W. 

"Bobby Dechter,"’ owner of the resaurant at 201 Upshur St. N.W. 
has been the subject of numerous complaints in the Morals Division 


over the last five years, relative to his implication in the numbers and 


booking business. 

As a result of the above complaints and information, Private 
Allan C. Fair of the Morals Division was sent to make an investigation. 

At about 12:40 P.M. on Thursday Aug. 28, 1958, Private Allan 
C Fair observed John Doe at 2nd and Upshur Sts. N.W. and followed 
him to the alley alongside of 308 Webster St. N.W. 

At about'12:40 PM Fri. Sept. 5, 1958, Officer Fair observed 
John Doe leave the main gate of the Soldier's Home and enter Bobby 
Dechter’ Restaurant. At about 12:45 P.M., same date, John Doe left 
the above mentioned Restaurant and walked to 308 Webster Street, N.W., 
where he was observed to go to the front door. Observations discon- 
tinued at this time. 

At about 12:40 P.M., Monday, September 22, 1958, Officer Fair 
observed John Doe leave the Soldier's Home and enter Bobby Dechter' 
Restaurant, 201 Upshur Street, N.W. At about 12:42 P.M., Officer 
Fair observed John Doe leave 201 Upshur Street, N.W. and walk to and 
enter the premises 308 Webster Street, N.W. by the rear door. 

At about 12:15 P.M., Thursday, September 25, 1958, Officer 
Fair was in the card room of the Soldier's Home and he observed John 
Doe sitting at'a table and recording items from a scratch sheet onto a 
3x5 white pad. While sitting there he was approached by four different 
men. The first man pointed to two different sections of the scratch 
sheet and said something to John Doe, John Doe then recorded the 
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printing that the man pointed at on the scratch sheet, the man then 
handed John Doe two $1.00 bills. The next two men both wrote some- 
thing in John Does note pad and then put an undetermined amount of green 
bills into the book and handed it across the table to John Doe. John Doe 
then took the money from the book and put it in his pocket. When a 
fourth man came up John Doe got up and walked to another table and 
the fourth man followed him. John Doe then spread out the scratch 
sheet and put his note book down opened to a page that looked like it had 
several bets recorded on it. The fourth man said to John Doe that 
"Nashville" was good, John Doe then said OK, and then the man said 
"Count DeCoste" was alright too. John Doe then said "well OK go ahead. 
At this point John Doe left the table and the man copied the bets from 
the scratch sheet on to the pad and then placed four dollars in the note 
book, wrapped the sheet around the note book and the money and handed 
it all back to John Doe. John Doe then got up from the table and left 
the card room. At about 12:40 PMI observed John Doe leave the U.S. 
Soldiers Home and walked directly to and enter the rear entrance of 
308 Webster St N.W. arriving there at about 12:45 PM. | 

In the Armstrong Daily News Review of September 25, 1958 
"Nashville" was listed as running in the seventh race at Belmont Park, 
N.Y. and "Count DeCosta" as running in the third race at Atlantic, N.J. 

At about 12:15 P.M., Friday, September 26, 1958, Officer Fair 
was in the card room of the Soldier's Home and he observed John Doe 
sitting at a table. A short time later Officer Fair observed a unidenti- 
fied white man approach John Doe and hand him an undetermined amount 
of money and say something about a parlay. About 12:20 P.M., same 
date, John Doe walked out of the card room. About 12:40 P.M. , same 
date, Officer Fair observed John Doe leave the Soldier's Home by the 
front gate and walk to and enter the premises 308 Webster Street, N.W. 
by the rear door. 

About 11:45 A.M., Monday, September 29, 1958, Officer Fair 
was in the card room of the Soldier's Home and he observed John Doe 


sitting at a table with a scratch sheet and a 3x5 white pad. During the 
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time that Officer Fair was in the card room he observed three different 
unidentified white men approach John Doe and speak to him briefly , 
point to a section of the scratch sheet and then hand him as undeter- 


mined amount of bills. After each man would speak to him, John Doe 
would record something in his notebook. About 12:45 P.M. Officer 
Fair observed John Doe leave the Soldier's Home by using the front 
gate and walk to and enter the premises 201 Upshur Street, N.W. At 
about 12:45 P.M., same date, Officer Fair observed John Doe leave 
the premises 201 Upshur Street, N.W. and walk to and enter the prem- 
ises 308 Webster Street, N.W. by using the rear entrance, arriving 
about 12:53 P.M. 

About 11:45 A.M., Tuesday, September 30, 1958, Officer Fair 
was in the card room of the Soldier's Home and he observed John Doe 
sitting at a table with a scratch sheet in front of him. During the time 
that Officer Fair was in the card room he observed two different uni- 
dentified white men approach John Doe and speak to him briefly, point 
to a section of the scratch sheet and then give John Doe an undetermined 
amount of bills. About 12:45P.M., same date, Officer Fair observed 
John Doe leave the Soldier's Home by using the front gate and walk to 
and enter the premises 308 Webster Street, N.W. by using the rear 
entrance. 

At about 11:30 A.M. , Wednesday, October 1, 1958, Officer Fair 
was in the card room of the Soldier's Home and he observed John Doe 
sitting at a table with a scratch sheet and a 3x5 white pad in front of 
him. During the time Officer Fair was in the card room three uniden- 
tified white men approached John Doe, read the scratch sheet and 
then spoke to John Doe who would then record some thing on the note 
book. These men would then hand an undeterminedamount of bills to 
John Doe. About 12:40 P.M., same date, Officer Fair observed John 
Doe leave the Soldier's Home by using the front gate and walk directly 
to and enter the premises 308 Webster Street, N.W. by using the rear 
entrance. 

On Thursday, October 2, 1958, Officer Fair returned to the card 
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room of the Soldier's Home and he observed the three unidentified 
white men mentioned on October 1, 1958, approach John Doe who was 
sitting in the game room and go through the same procedure mentioned 
on October 1, 1958. | 

About 11:45 A.M., Monday, October 13, 1958, Officer Fair was 
in the card room of the Soldier's Home and he observed John Doe sitting 
at a table with a scratch sheet and a white pad in front of him. An un- 
identified white man approached John Doe and said, "T've got a dollar 
I want to bet on the horses today. He then sat down at the table with 
John Doe and handed him a bill and pointed to a spot on the scratch 
sheet. John Doe then recorded something on the white pad. Officer 
Fair also observed two other white unidentified men approach John Doe 
and hand him an undetermined amount of bills, speak briefly and then 
John Doe would record sone thing on the notebook. About 12:20 P.M. 
same date, Officer Fair observed John Doe enter the premises 308 
Webster Street, N.W. by using the rear entrance. : 

At about 10:30 A.M. on Oct. 7, 1958, Fair observed Bobby Dech- 
ter emerge from the front door of premises 308 - Webster St. N.W. 
and enter a 1957 Oldsmobile Sd. with Md. tags GL-3050, which was 
parked in the alley alongside the above premises and driye away. 

At about 5:55 P.M. on Oct. 9, 1958, Fair observed a woman who 
he recognized as Ermalene Batson, come out on the front porch, pick 
up a paper and return into the house. Ermalene Batson was arrested 
on Aug. 7, 1953 and subsequently convicted for operating a lottery. 

Bobby Dechter is known to the police as a backer of a horse and 
numbers betting operation and has long been known to be associated 
with Ermalene Batson who has worked as manager and waitress in his 
restaurant at different times since being released from prison. 

Based on the foregoing observations and facts, it is the firm be- 
lief of the undersigned that there is now being concealed in premises 
308 Webster St. N.W. numbers slips, horse bet slips and other num- 


bers paraphernalia commonly used in the promotion and operation of a 


lottery and horse betting enterprise. It is also the firm belief of the 
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undersigned that persons occupying these premises are actively en- 

gaged in the operation of a lottery and horse booking operation. It is 
further the belief of the undersigned that on the occasions when John 
Doe went to premises 308 Webster St. N.W., He was actually going 

there for the purpose of turning in his horse and numbers bets taken 
by him during the course of his morning activities. 


/s/ Allan C. Fair 
Private, Morals Div. M.P.D.C. 


| Jurat dated October 16, 1958, signed by James F. Splain, United 
States Commissioner for the District of Columbia] 


| Filed August 4, 1959] 
SEARCH WARRANT 


TO Chief of Police or Any Member of Metropolitan Police, D.C. 
Affidavit having been made before me by _ Allan C. Fair Pvt 
Morals Div MPDC 


has reason to believe that XXXxXxxX 
XXXXXXXK on the premises known as 


that he 


308 Webster St. N.W. (entire premises) ....Washington ....in the 
District of Columbia ...there is now being concealed certain property, 
namely .... lottery tickets, lottery policies, or any book, paper, memo- 
randum or device used in setting up, promoting, or maintaining a 

policy lottery: The facts to sustain this are as set forth in the affidavit 
attached hereto and made a part hereof. 


which are .... in violation of the D.C. Code, Title 22, Sections 1501, 
1502 


and as I am satisfied that there is probable cause to believe that the 
XXxXX 


property so described is being concealed on the premises above de- 


scribed and that the foregoing grounds for application for issuance of 
the search warrant exist. 


You are hereby commanded to search forthwith the 
xxx 


place named for the property specified, serving this warrant and making 
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in the daytime 
the search 


and if the property be found there to seize 


it, leaving a copy of this warrant and a receipt for the property taken, 
and prepare a written inventory of the property seized and return this 
warrant and bring the property before me within ten days of this date, 
as required by law. 
Dated this 16 day of October, 1958 | 
/s/ James F. Splain 
U.S. Commissioner 


RETURN 


I received the attached search warrant ... Oct. : 1958 ... 
and have executed it as follows: 


On ... Oct. 16, 1958 at 12:50 o'clock PM, I searched oe premises 


described in the warrant and : 

I left a copy of the warrant with ... Irmalene Batson .... together 
with a receipt for the items seized. | 

The following is an inventory of property taken pursuant to the 
warrant: 

_2 black telephones Ra 6- 8702 

A large quantity of numbers & horse bet slips 

A large quantity of pencils, pens, pads and other supplies 

This inventory was made in the presence of Irmalene Batson, 
W. D. Foran and R. G. Kissner : 

I swear that this Inventory is a true and detailed account of all 
the property taken by me on the warrant. | 

/s/ Det. Jesse R. Stone 

[ Jurat of Oct. 17, 1958, by U.S. Commissioner] 
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TRIAL PROCEEDINGS 
March 10, 1959 


Before: Hon. Edward A. Curran, Judge 
* * * * 


ALLEN C. FAIR * * * 
Direct Examination 


By Mr. Blackwell: 
Q. Will you state your full name, please, officer? A. Allen 
C. Fair. 
Q. And you are a member of the Metropolitan Police Department, 


are you? A. Yes. 

* * * x * * 

Q. Did'there come a time sometime late that summer when you 
had occasion to see the defendant, Kiousis? A. Yes. 

* * * * * * 

Q. Now, when was the next time you had occasion to see the de- 
fendant Kiousis? A. The next time I saw him was Friday, September 
5, and he left the main gate and entered the residence of 308 Webster 
Street, Northwest. 

Q. Well, did he go anywhere before he went to the residence of 
308 Webster Street, Northwest? A. Yes, he entered Bobby Dechter's 
Restaurant at about 12:45 and he left there a short time later, and then 
he went to 308 Webster. 

Q. Allright. Did there come a time when you saw him subse- 
quent to the date of September 5, 1958, that is, Kiousis? A. Before 
September 5? 

Q. No, after September 5. A. Yes. I saw him September 22 
at about 12:40 p.m. I saw him leave the Soldiers' Home and enter 
Bobby Dechter's Restaurant at about 12:42. He left the restaurant 
three or four ‘minutes later, walked to and entered the rear entrance of 


308 Webster Street, Northwest. 
* * * 
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And I believe this was September 25? A. That's right, sir. 

* * * * * * 

Q. All right. What did Kiousis do at that time, or shortly there- 
after, if anything? A. He left the card room anda short time later -- 
it was about 12:40 -- I saw him leave the main gate of the Soldiers’ 
Home and I don't recall without checking my notes again whether he 
went directly to 308 Webster or stopped at Bobby Dechter's Restaurant. 
I know he eventually ended up at 308 Webster though. 

* * * * | * 

10 Q. All right. When did you next see the defendant, Kiousis, if 
you did? A. It was on the 29th of September. | 

* * * * * | * 


Q. Please. A. On the 29th I saw Mr. Kiousis again in the 
card room. He was approached by one man, that I saw, and he gave 


this man an undetermined amount of money, and that was after -- 
rather, the man gave Mr. Kiousis an undetermined amount of money, 
and it was after he had pointed to a section in the scratch Sheet and 
after Mr. Kiousis looked where he pointed and recorded on the pad 
where he pointed; and then, again, at about 12:40, he left the main gate 
of the Soldiers' Home, walked to and entered Dechter's Restaurant, 


and then walked to and went in the rear entrance of 308 Webster Street. 
* * * * x | 


* 


13 THE WITNESS: Yes, on the 7th of October I did see Meyer 
Dechter. I saw him -- his car was parked in the alley beside 308 
Webster Street, and at about 10:25 a.m. I saw him come out of the 
front door of 308 Webster Street, get in the car, and drive away. 

14 * * * * Cross Examination | 

By Mr. Allder: | 

15 Q. * * * If you will look at the beginning there, [ of the affidavit] 
doesn't it state certain information was received which proved reliable 
about gambling activities going on in certain places? A. Yes. 

16 Q. Now, that was not your information, was it, sir? A. No. 

Q. The first thing you knew about this case was wlien you were 
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assigned to go to the Soldiers’ Home; is that true? A. That's right. 
Q. So that part of the affidavit is not information of yourself; that 
is information of other people; is that not true, sir? A. That is true. 
Q@. In other words, the things that are facts in here as far as you 
are concerned, and you swore to in this affidavit, are observations you 
made that you just described in answer to Mr. Blackwell's questions; 
is that right, sir? A. That's right. 
* ss * * 
JAMES B. MILLS *** 
Direct Examination 
By Mr. Blackwell: 
* * * * * * 
19 Q. And while in premises 308 Webster Street, did you partici- 
pate in the execution of a search warrant for said premises ? A. I did. 
Q. And were the occupants of 308 Webster Street, Northwest 
there? A. At the time I went in Mrs. Batson was there alone, except 
the other police officers. 
Q. And you did take the defendant, Kiousis, with you? A. I did, 


* * 


Cross Examination 
By Mr. Allder: 

cs * * * * * 

Q. Now, officer, what part of the premises was Mrs. Batson in 
when you went in? A. She was in the dining room when I entered the 
premises. 

Q. And to get in the dining room, how would you have to go? 

A. Icame through the rear door, walked through the kitchen, turned 
left in the dining room. 

Q. If you came in the front door, how would you have to go to get 
to the dining room? A. Through the living room intothe dining room. 


Q. Would you first have to come into a hallway, then the living 
room, and then the dining room? A. That's right. 
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Q. In other words, you walk right into the hallway " you come 
in the front door. A. Open hallway. 
Q. Yes, sir. And, these things that have been stoen here that 
came from the house, they were back in the dining room where Miss 


Batson was? A. I don't know where they were. 


Q. Someone else -- you had nothing to do with -- A. No. I 
| 


didn't have anything to do with seizing them. 

Q. The only thing you had were these things taken from Kiousis ? 
A. At that time; yes, sir. 

* * * * 

JESSIE R. STONE *** 
Direct Examination 
By Mr. Blackwell: 

* * * * 

A. * * * However, I didn't mark all of this property for identi- 
fication. Now, I believe that Sergeant Kisner and Lieutenant Foran 
will testify to this other property here. However, I did seize and mark 
this -- a bank book that I found on the second floor , bedroom. It is 
made out in the name of Meyer Dechter -- bank book on the City Bank. 

Q. That was where? A. That was on the second floor bedroom 
of the premises. The same room, by the way, where Mr, Dechter 
later said he had some of his clothes, in that room. 

Q. Well, now, while you were at premises 308 Webster execut- 
ing a search warrant, did there come a time when you saw the defendant, 
Meyer Dechter? A. There did. | 

Q. Will you tell His Honor the circumstances under which you 
came to see the defendant, Dechter? A. At about -- I would say it 
was about 1:45 p.m. while still in the premises engaged in the search 
of the premises -- | 

Q. Pardon me. May I interrupt, officer. Approximately what 
time was it when you went in the premises for the purpose of executing 
the warrant? A. AsI recall, it was about 12:45 p.m. | 

Q. Allright. A. And about 1:45 p.m. Sergeant Kisner was 
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standing near the front door and he said that he saw Mr. Dechter ap- 


proaching the front door, so he took up the position on one side of the 
door, and Officer Mills took the position on the other side of the door, 
and shortly thereafter heard a key go in the lock and the door was un- 
locked and Mr. Dechter stepped into the room. Immediately upon put- 
ting his foot inside the door, he saw Officer Mills standing just inside 
the door, and tried to back out, and Officer Mills grabbed him, held on 
to him and pulled him back into the room and told him he was under ar- 
rest. 

Officer Mills then searched the defendant, Dechter, and removed 
from his person certain articles of evidence which he turned over to 
me. At that time when Officer Mills was searching him, Dechter still 
had the key he opened the door with in his right hand. I took that key 
out of his hand and tried it in the front door and it was the key to the 
front door of the premises. 

Q. Were you present at the time Officer Mills searched the de- 
fendant, Dechter? A. Iwas. In fact, Mills was taking the property 
from his person and handed it to me. 

MR. BLACKWELL: If Your Honor please, I would request that 
these be marked as Government's Exhibits 4 and 5. 

THE DEPUTY CLERK: Government's Exhibits 4 and 5. 


(Government's Exhibits Nos. 4 and 
5 were marked for identification. ) 


By Mr. Blackwell: 

Q. I show you what has been marked as Government's Exhibit 4 
for identification and ask you if you have seen this before and if so, 
when and where? A. That is the key that I took from the hand of Mr. 
Dechter after he came into the premises; the key for the front door of 
308 Webster Street. 

Q. Is that the key you seized that you actually saw -- heard the 
defendant unlocking the door with? A. That's right. 

Q. And you later tried the key to ascertain whether it would un- 
lock the door? A. That's right. 


30 


17 


Q. Now, I show you what has been marked as Government's Ex- 
hibit No. 5 for identification, officer , and ask you if you have seen that 
before and if so, when and where? A. This is the property that was 
taken from the person of Mr. Dechter by Officer Mills who, in turn, 
handed it to me. | 

Q. What is it please? A. That is what we who are familiar with 
numbers and horse betting call a collection list -- a list of codes and 


amounts of money. Now, I compared these codes that is listed here on 
this sheet of paper with codes that was on the horse and numbers 

bets slips found on the dining room table in the premises, and they do 

match. Almost all of the codes do match up with the codes on the slips 


that was found on the dining room in the premises -- table in the prem- 


ises. 
Q. What else do you have there, sir? A. Well, here is another 
long collection list, but at the time of his arrest, Mr. Dechter said 

that this list was a list of people who owed him money. And, of course, 
none of the names listed here don't match up with any of the codes that 
was found on the -- work found on the table, so we can't say that was a 
collection list for numbers. He said that was money that he had loaned 
to those people. And here is another records that has the codes and 
names that do correspond with the codes and names on the work found 
on the table. 

Q. By the way, did you participate in interrogating the defendant , 
Dechter, after his arrest? A. I did. 

Q. What did he have to say concerning --- A. oe 
upon entering the premise while Mr. Dechter was being searched I told 
him that Miss Batson had said she was doing about $150 to $200 numbers 
business there a day, and I asked him if that was about right. He said, 

well, he didn't think he would run hardly that much, that he had 
given up a lot of his business and only retained some of his best cus- 
tomers, and he also stated that the reason he was in the business, he 
had set her up in business because she was out of a job. | 

Q. Well, and you had interrogated Miss Batson before then? 
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A. That's right. Before that I didn't interrogate, but I was present 
when she was interrogated, and up to that point she had stated that the 
business was hers alone and nobody else was involved. So, after Mr. 
Dechter made the statement that he did, there in her presence, Lieu- 
tenant Foran asked the defendant, Batson, if that were the fact, and 
she said, "Well, if he says so, I guess it is," that he was implicated. 

* * * * * * 

[Cross Examination] 
| By Mr. Allder] 

Q. You have examined it. And, there were only three places 
these were taken from. One, from Kiousis in the alley in back of the 
house; secondly, from Dechter when he put one foot in the door and was 
arrested; and, thirdly, the area in the dining room where you say there 
was a telephone, plus the bank book from upstairs of Dechter. A. That 
is all that I recall; yes, sir. 

Q. You didn't see anything else in these exhibits that came from 
those four places; isn't that right, sir? A. That's all I have knowledge 
of. 

Q. And Dechter told you he roomed upstairs in the room where 
you found the bank book, did he not? A. I don't recall him saying that 
to me. He might have said it to somebody. 

Q. What did you say? A. There were men's clothes in that bed- 
room, some men's clothes, and I do know that after he came in the 
premises Sergeant Kissner took him upstairs and let him change clothes. 
Now, whether he changed clothes in that room or not, I don't know. I 
didn't go up there at that time. 

Q. Well, the only thing that was found upstairs to your knowledge 
was a bank book; is that right? A. That is the only thing I know about. 

Q. And you say Dechter did go upstairs; did change clothes up 
there? A. As far as I know, he went up to change clothes. 


Q. Didn't he say he had been rooming upstairs and came to get 
the rest of his things? A. He didn't tell me that. 
Q. You didn't hear him say that to anyone else? A. No. 
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Q. Did you hear him say that to anyone else? A. Not that I 


recall. 
* * * 


ROBERT G. KISSNER *** 
Direct Examination 
* * * * | * 

[ By Mr. Blackwell] Well, now, did there come a time when 
you saw the defendant, Dechter, that day, and if so when and where ? 
A. Yes, about 1:45 p.m. the defendant, Dechter, came to the prem- 
ises and walked up and placed a key into the door and unlocked the door 
and started to enter the premises. He observed us in the premises and 
began to back out when Officer Mills grabbed him and placed him under 
arrest. 


39 Q. Were you there -- was he searched at that time? A. He was 


searched at that time by two other officers, I think. 

Q. Did there come a time when you had occasion to go upstairs 
with him on that particular day? A. There did. | 

Q. What was the reason for your going upstairs with him? 
A. Well, the defendant, Dechter, asked if he couldn't go to the bath- 
room, and I accompanied him upstairs to the bathroom, and he told me 
he had made a terrible mistake by coming there and that he had only _ = 

_ gone into the business a short time ago, and that he was only doing this 


to help Irmalene because she was --—— 


| 
Q. Was she present at that time? A. No, she was not present. 
Q. All right. Did you have occasion to go in the bedroom upstairs 
on the second floor? A. I was up in the bedroom with the defendant , 
Dechter, yes, sir. He told me also that he came here to get a suit of 
clothes, that -- I'm not sure whether he said his daugher was getting 
married that evening, or whether there was a rehearsal that evening, 
but that was one of the reasons why he had come. 
* * * * sd * 
40 Q. By the way, sergeant, was a telephone at these premises 
308 Webster Street? A. There was, sir. 
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Q. Did you have occasion to answer that telephone at any time 

during the time you were there? A. I did. 

Q. Did the person calling ask for any particular person? 
A. Yes. 

MR. ALLDER: I object to this, Your Honor. 

THE COURT: Overruled. 

THE WITNESS: I received a phone call and the man calling said, 
"Hello, Bobby?" 

I answered, "Yes." 
He said, "Where have you been? I have been trying to get hold of 

you.” 

I said, "Been right here." 

He said, "Going to be there very long? I'll be over there ina 
few minutes." 

I said, "I'll be here if you'll be over in a few minutes." 

Q. Any other calls answered by you? A. I don't recall taking 
any other phone calls in the premises. 

Q. Do you know whether Meyer Dechter is known as "Bobby"? 
A. He's known as ''Bobby"” Dechter. 

* * * x* * 

LIEUTENANT WILLIAM D. FORAN *** 
Direct Examination 


* * * * * * 


43 Q. [By Mr. Blackwell] Well, now, did there come a time when 
you saw the defendant, Dechter, there on that occasion, that is, the 
16th of October? A. Yes, I did. 

44 Q. Will you tell us the circumstances under which you came to 
see defendant Dechter there, please? A. At the time the defendant, 
Dechter, was brought into the premises I was on the telephone in the 


dining room accepting bets on the phone, and he was brought into that 
room by Sergeant Kissner and Mills and Stone. Officer Stone was there 
also. And, there was conversation conducted between the various offi- 
cers at which time the defendant, Dechter, stated it was his operation, 
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that he was backing Irmalene Batson, that she hadn't been well and he 
was trying to assist her, is the way he put it, and it was his operation. 
He later refuted those statements, however. | 

Q. Now, approximately what time did you arrive at premises 
308 Webster Street on this particular occasion? A. 12:47 p.m. 

Q. And approximately what time was it when the defendant, 
Dechter, arrived? A. About 1:45 p.m. 

Q. Now, from the time you entered the premises up until the 
time the defendant, Dechter, arrived, did you answer the arclepbone 
during that time? A. I did, sir. 

Q. Did you answer it more than one time? A. I dia answer the 


phone several times. I made notes on one particular call that I accepted 
and that was a call that I was taking at the time the defendant Dechter, 
came to the premises. 

Q. Will you tell us the nature of the call you were taking at the 
time the defendant, Dechter, arrived at the premises? A. I answered 


the phone and a male voice said, "Bobby?" 

I said, "Yes." 

He said, ''Why didn't you call me back?" 

I said, "I've been busy. I'm ready to go ahead." 

And, the person on the other end identified himself;as "Dob," 
and then started calling off a long list of horse bets. | 

THE COURT: I'm not so sure this is admissible, about some 
voice on the other end of the telephone. I wouldn't go into that unless 
he asked for somebody. To attempt to put any possible violation of 
law in by some unidentified voice, I'm not sure it is proper. 

MR. BLACKWELL: Your Honor, this is in the process of execut- 
ing a search warrant at this time, and a telephone rings and the officer 
who is participating in this search answers the phone and someone 
starts a conversation which pertains to the very purpose of their being 
there. | 
THE COURT: Could be, but I'm not admitting it. : 

MR. BLACKWELL: I believe the defense counsel objects. Is 


that right ? 

MR. ALLDER: I object to the previous conversation and this one 
too. 

THE COURT: The previous conversation didn't amount to any- 
thing. 

MR. ALLDER: I object to this. 

MR. BLACKWELL: I shall not pursue the question any further, 
Your Honor. 

* * * * * * 

56 MR. BLACKWELL: Your Honor please, at this time the govern- 
ment wishes to offer in evidence Government Exhibits 1, 2, 3, 4 and 
5. 

THE COURT: Very well. 

MR. ALLDER: I would like to ask Your Honor to reserve ruling 
on that until I might be heard in renewing my motion to suppress which 
I made preliminarily before --- 

THE COURT: I ruled on that once before, I am not going to hear 
it again. 

MR. ALLDER: Well, I anticipate Your Honor's ruling to be the 
same, but I do make the motion to suppress at this time, Your Honor. 

THE COURT: Very well, that is denied. 

They may be admitted. 


(Government Exhibits Nos. 1, 
2, 3, 4and 5, were received 
in evidence. ) 


* * * 
[RULING FROM THE BENCH] 

THE COURT: I find the defendants guilty of operating a lottery 
on October 16th. 

The second count is dismissed. 

Insofar'as the third count is concerned, I find the defendant Irma- 
lene Batson and Meyer Dechter guilty of knowingly permitting and main- 
taining the gambling premises known as 308 Webster Street, N.W. 

And then in the fourth count of the indictment, I find the defendant 
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Irmalene Batson guilty of possession of numbers slips; and in the fifth 


count, I find Meyer Dechter guilty of possession of records or tokens 
indicating the carrying on of a numbers game. | 

Under the sixth count of the indictment, I find the defendant 
Kiousis guilty of possession of numbers slips. 


| Filed March 10, 1959] 


VERDICT 
On this 10th day of March 1959 came the attorney of the United 

States; the defendants in proper person and by counsel H. Clifford 
Allder, Esq.; whereupon the defendants withdraw their right to trial 
by jury and trial by the Court is begun; and thereupon after hearing the 
evidence and arguments of counsel, the Court finds the defendants not 
guilty on Count Two and guilty on Counts One, Three, Four, Five and 
The cases are referred to the Probation Officer of the Court and 
the defendants are permitted to remain on bond pending sentence. 

By direction of | 


Edward M. Curran 
Presiding Judge 
Criminal Court #3 


[ Filed April 13, 1959] 
JUDGMENT AND PROBATION 
[| Meyer Dechter] | 

On this 10th day of April, 1959, came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, H. Clifford 
Allder, Esq. | 

It is Adjudged that the defendant has been convicted upon his plea 
of not guilty and a finding of guilty of the offense of 

Vio. Title 22, Sec. 1501, 1502, 1505, D.C. Code 


as charged.in Counts 1, 3 and 5 
| 
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and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 


contrary being shown or appearing to the Court, 
It is Adjudged that the defendant is guilty as charged and convicted. 
It is Adjudged that the defendant is hereby committed to the cus- 


today of the Attorney General or his authorized representative for im- 


prisonment for a period of 
One (1) year to Three (3) years 
It is Adjudged that the execution of this sentence be and is hereby sus- 
pended and that the defendant be and is hereby placed on probation for 
a period of Three (3) years in the charge of the Probation Officer of the 
Court. 
/s/ Edward M. Curran, Judge 


| Filed April 17, 1959] 
NOTICE OF APPEAL 


Name and address of appellant Meyer Dechter 
5327-4th Street, N.W. 
Washington, D. C. 


Name and address of appellant's 
attorney Joseph Sitnick 
401 Third Street, N.W. 
Washington 1, D.C. 


Offense: Violations Lottery Laws, D.C. - D.C. Code, Sec. 22-1501, 
Section 22, 1502, Section 22, 1505. 


Concise statement of judgment or order, giving date, and any sentence 


April 10, 1959, Sentence on indictment 1 to 3 years, 
execution of sentence suspended, defendant placed on 
probation for 3 years. 


Name of institution where now confined, if not on bail 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


April 17, 1959 /s/ Meyer Dechter, Appellant 
/s/ Joseph Sitnick, Attorney for 
Appellant 


BRIEF FOR APPELLEE 
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Mave DeEcHTER, APPELLANT 
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| OLIVER GASCH, 
Ty” United States Attorney. 

* CARL |W.’ BELCHER, 
~ EDWARD: C. O'CONNELL, . . 
“Assistant United States Attorney. ° ; 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
_ presented: 

Does the appellant who does not allege a proprietary interest 
in premises wherein certain property is recovered nor assert 
ownership of the property seized, have standing to question the 
legality of the search of the premises or the subsequent seizure 
of property therein? 

Where the record discloses that officers received information 
from a previously reliable informant that appellant and co-de- 
fendants were operating a lottery from a certain premises and 
the officers confirmed that report by actual observations of il- 
legal gambling activity, did not an impartial magistrate prop- 
erly issue a search warrant for those premises? 

Where the record discloses that the police received informa- 
tion from a previously reliable informant, that appellant was 
conducting an illegal gambling activity within a certain 
premises, and they confirmed that information by observa- 
tions, and obtained a search warrant pursuant thereto and dur- 
ing the execution of the search warrant the officers observed 


evidence of the gambling operation and recovered property be- 
longing to appellant in the premises, and appellant appeared 
on the scene and entered the premises by the use of a key and, 
upon observing the officers therein, attempted to flee, did not 
the officers have probable cause to arrest appellant and search 
him pursuant to the arrest? 


q) 


Counterstatement of the case 
Statutes and rules involved 
Summary of argument 
Argument: 

I. Appellant is without standing to question the validity of 
the search warrant or the subsequent search and seizure 
pursuant thereto 

II. The supporting affidavit clearly demonstrates probable 
cause for the issuance of the search warrant............- 
III. Appellant’s arrest and the subsequent search of his person 
pursuant to the arrest were valid. 
Conclusion. 
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Anited States Court of Appeals 


FOR THD DISTRICT OF COLUMBIA CIRCUIT 


No. 15252 


Meyer DEcHTER, APPELLANT 
v. 
Unrrep STATES oF AMERICA, APPELLEB 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTEESTATEMENT OF THE CASE 


On December 2, 1958, there was filed in the District Court 
for the District of Columbia a six (6) count indictment, charg- 
ing appellant, Irmalene Batson and Christ E. Kiousis with vio- 
lations of Title 22, Sections 1501, 1502, 1504 and 1505 of the 
District of Columbia Code. More specifically appellant was 
charged in counts 1, 2, 3 and 5, with carrying on and promoting 
a lottery; setting up a gaming table; maintaining a gambling 
premises; and possession of writings used in numbers games 
(J.A. 1,2). On January 19, 1959, appellant and two co-de- 
fendants filed a motion for suppression of the evidence, in which 
appellant denied a proprietary interest in the premises. On 
February 9, 1959, they filed amended motions to suppress the 
evidence (J.A.3). ‘These motions were denied after oral argu- 
ment on February 13, 1959, by the District Court (J-A. 4). 
Thereafter on March 10, 1959, appellant and the co-defendants 
waived their right to a trial by jury and elected to be tried by 
the court. They were found guilty as charged in counts 1, 3, 

(1) 
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5 and 6 (J.A. 22, 25). Appellant was sentenced to a term of 
imprisonment of one to three years on April 10, 1959 (J.A. 24). 
The execution of his sentence was suspended and appellant 
was placed on probation for a period of three years (J.A. 24). 
On April 17, 1959, appellant filed a notice of appeal (J.A. 24). 
This appeal followed. 

On August 22, 1958, at approximately 3:40 p.m., Officer Allen 
C. Fair, assigned to the Morals Division of the Metropolitan 
Police Department, observed co-defendant Kiousis, leave the 
grounds of the United States Soldiers Home, walk to and enter 
premises located at 308 Webster Street NW. (Tr. 5). There- 
after on September 5, 1958, at approximately 12:15 p.m. he 
again observed Kiousis leave the main gate of the Soldiers 
Home and walk to appellant’s restaurant, enter and remain in- 
side a few minutes, after which he continued to 308 Webster 
Street NW., and then enter those premises (J.A. 12). 

On September 22, 1958, Officer Fair again observed Kiousis 
leave the Soldiers Home and go to appellant’srestaurant, where 
he remained a few minutes. He was then observed to leave 
and enter the premises at 308 Webster Street NW. (J.A. 12). 
On September 24, 1958, Officer Fair was present in the card 
room of the Soldiers Home and observed Kiousis seated at a 
table in the room. He had a “scratch sheet” open on the table 
and several occupants of the room approached him and engaged 
him in conversation. He thereafter proceeded to the Webster 
Street premises. On September 25, Officer Fair again observed 
the defendant, Kiousis, in the card room of the Soldiers Home 
seated at a table. Four men approached the table and one of 
them discussed a horse named “Nashville” with the defendant 
and thereafter placed $4 in Kiousis’ scratch sheet and recorded 
something in a book and handed the money, scratch sheet, and 
book to Kiousis. Another occupant of the room pointed to the 
sheet and handed money to Kiousis (Tr.8). Atapproximately 
12:45 p.m. Kiousis left the Soldiers Home and went to the 
premises at 308 Webster Street NW. (J.A.13). On September 
26, Officer Fair was again present in the card room of the Sol- 
diers Home and observed an occupant thereof engage defendant 
Kiousis in a conversation in which the term “parlay” was men- 
tioned. He thereafter gave Kiousis money. At approximately 
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12:40 p.m. Kiousis left the Soldiers Home and went to premises 
at 308 Webster Street NW. (Tr. 9, 10). On September 29, 
Officer Fair observed Kiousis engage one of the occupants in the 
room in a conversation and thereafter accept money from him. 
He left the Soldiers Home and proceeded to Dechter’s Restau- 
rant, where he remained inside a few minutes. He left the 
restaurant and then went directly to 308 Webster Street NW. 
(J.A. 13). 

On September 30, October 1, and October 13, Officer Fair ob- 
served similar transactions as set forth above between defend- 
ant Kiousis and occupants of the card room at the Soldiers 
Home. On each occasion at approximately 12:40 p.m. Kiousis 
left the Soldiers Home and went directly to premises of 308 
Webster Street NW. (Tr. 11, 12). 

On October 7, 1958, Officer Fair observed appellant’s automo- 
bile parked in the alley alongside 308 Webster Street NW., and 
at approximately 10:25 a.m. appellant left the premises, en- 
tered his automobile, and drove away from the scene (J.A. 13). 

On October 16, 1958, Private Allen C. Fair, assigned to the 
Morals Division of the Metropolitan Police Department, ap- 
plied to the United States Commissioner for a search warrant 
for premises 308 Webster Street NW. (entire premises), and 
on arrest warrant for Christ S. Kiousis (Tr. 14, J-A. 10). 

In support of the application for the search warrant, he 
attached a detailed affidavit, setting forth information ob- 
tained from a source which on previous occasions had proved 
reliable and a description of his personal observations of appel- 
lant, the two co-defendants and the premises listed as 308 
Webster Street NW., Washington, D.C. The affidavit set 
forth ten observations conducted over a period of approxi- 
mately six weeks, during which affiant, Officer Fair observed 
Kiousis engage in illegal gambling activity within the United 
States Soldiers Home and subsequently go to the premises of 
308 Webster Street NW. at approximately the same time on 
each occasion. On several occasions, he observed Kiousis go 
to appellant’s restaurant immediately prior to going to 308 
Webster Street NW. (J.A. 5, 6, 7, 8, 9, 10). Based upon the 
foregoing affidavit, James F. Splain, United States Commis- 
sioner for the District of Columbia, on October 16, 1958, issued 
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a search warrant for the premises located at 308 Webster Street 
NW. (J.A. 10). Thereafter, the same day, Officers Fair and 
James B. Mills, Jesse R. Stone, Sgt. Robert G. Kissner, Cor- 
poral Lockwood, and Lt. William V. Foran of the Morals Divi- 
sion, executed the search warrant on 308 Webster Street NW. 
(Tr. 17). 

Just prior to entering the premises, the co-defendant Christ 
S. Kiousis was arrested and taken into custody in the alley 
alongside of 308 Webster Street NW., at approximately 12:45 
p.m., the usual time for his “numbers drop.” Following his 
arrest, he was searched and numbers slips, horse bets and 
money were recovered from his person (Tr. 17). He was there- 
after taken by the arresting officers into the premises where 
he was confronted with Irmalene Batson (Tr. 43). He ad- 
mitted participating in gambling activity and stated that he 
turned over the proceeds to Batson (Tr. 21, 43). Lieutenant 
Foran went to the front door of premises 308 Webster Street 
NW., knocked, announced his purpose and was admitted to 
the premises, and the other officers went to the rear door of 
the premises and were admitted by Irmalene Batson (Tr. 43). 
When they entered the dining room of the premises located 
on the first floor, they observed on the table numbers slips, 
horse bets slips, and a telephone, the number of which cor- 
responded to a number previously given them as a telephone 
used in the operation by a reliable informant (J.A. 5, 11; Tr. 
25, 37, 43). Lieutenant Foran answered incoming telephone 
calls and accepted bets as they were called in over the phone 
(Tr. 45). On one occasion the caller used the name “Bobby” 
in addressing Lieutenant Foran (Tr. 45). “Bobby” is a name 
the appellant commonly used. 

Approximately one hour after the officers entered the prem- 
ises and commenced their search, appellant arrived at the 
premises (J.A. 16). He opened the front door of the premises 
with a key and stepped just inside the door. He observed 
Officer Mills standing just inside the door and immediately 
tried to back out, but Mills apprehended him and informed 
him he was under arrest (J.A. 16). Appellant was searched 
and the key which was used to unlock the door was recovered 
from his coat pocket and a “collection list” containing numbers 
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and horse betting, and a list of codes and amounts of money 
were also recovered (J.A. 16,17). Officer Stone, who qualified 
as an expert in the field of gambling paraphernalia, testified 
that the collection list, list of codes recovered from the appel- 
lant matched the code numbers, horse bets slips, and numbers 
bets slips found on the dining room table on the premises 
(JA. 17). Appellant admitted his participation in the illegal 
gambling activity at the time of his arrest (J.A. 19). A search 
of the second floor of the premises prior to appellant’s arrival 
revealed a bank book, listed in the appellant’s name, and arti- 
cles of men’s clothing, which he later identified as belonging 
to him, were recovered (J.A. 15, 19). Thereafter on August 
17, 1959, the officers made a return on the search warrant in 
which they listed an inventory of the property taken pursuant 
to the search warrant (J.A. 11). 


STATUTES AND RULES INVOLVED 


The United States Constitution, Amendment IV provides: 


The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 


warrants shall issue but upon probable cause, supported 
by oath or affirmation, and particularly describing the 
place to be searched, and the persons or things to be 
seized. 


Federal Rules of Criminal Procedure, Rule 41(e) provides: 


Motion for Return of Property and to Suppress Evi- 
dence. A person aggrieved by an unlawful search and 
seizure may move the district court for the district in 
which the property was seized for the return of the 
property and to suppress for use as evidence anything 
so obtained on the ground that (1) the property was 
illegally seized without warrant, or (2) the warrant is 
insufficient on its face, or (3) the property seized 
is not that described in the warrant, or (4) there 
was not probable cause for believing the existence of 
the grounds on which the warrant was issued, or (5) the 


warrant was illegally executed. The judge shall re- 
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ceive evidence on any issue of fact necessary to the 
decision of the motion. If the motion is granted the 
property shall be restored unless otherwise subject to 
lawful detention and it shall not be admissible in evi- 
dence at any hearing or trial. The motion to suppress 
evidence may also be made in the district where the 
trial is to be had. The motion shall be made before 
trial or hearing unless opportunity therefor did not 
exist or the defendant was not aware of the grounds 
for the motion, but the court in its discretion may 
entertain the motion at the trial or hearing. 


Title 22, D.C. Code, Section 1501, provides: 


LOTTERIES—PROMOTION—SALE OR POSSESSION OF 
TICKETS 


If any person shall within the District keep, set up, 
or promote, or be concerned as owner, agent, or clerk, 
or in any other manner, in managing, carrying on, pro- 
moting, or advertising, directly or indirectly, any policy 
lottery, policy shop, or any lottery, or shall sell or 
transfer any chance, right, or interest, tangible or in- 
tangible, in any policy lottery, or any lottery or shall 
sell or transfer any ticket, certificate, bill, token, or 
other device, purporting or intended to guarantee or 
assure to any person or entitle him to a chance of draw- 
ing or obtaining a prize to be drawn in any lottery, or 
in a game or device commonly known as policy lottery 
or policy or shall, for himself or another person, sell or 
transfer, or have in his possession for the purpose of 
sale or transfer, a chance or ticket in or share of a ticket 
in any lottery or any such bill, certificate, token, or 
other device, he shall be fined upon conviction of each 
said offense not more than $1,000 or be imprisoned not 
more than three years, or both. The possession of any 
copy or record of any such chance, right, or interest, 
or of any such ticket, certificate, bill, token, or other 
device shall be prima-facie evidence that the possessor 
of such copy or record did, at the time and place of 
such possession, keep, set up, or promote, or was at 
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such time and place concerned as owner, agent, or clerk, 
or otherwise in managing, carrying on, promoting, or 
advertising a policy lottery, policy shop, or lottery. 
Title 22, D.C. Code, Section 1502 provides: 
POSSESSION OF LOTTERY OR POLICY TICKETS 


If any person shall, within the District of Columbia, 
knowingly have in his possession or under his control, 
any record, notation, receipt, ticket, certificate, bill, 
slip, token, paper, or writing, current, or not current, 
used or to be used in violating the provisions of sec- 
tions 22-1501, 22-1504, or 22-1508, he shall, upon con- 
viction of each such offense, be fined not more than 
$1,000 or be imprisoned for not more than one year, or 
both. For the purpose of this section, possession of any 
record, notation, receipt, ticket, certificate, bill, slip, 
token, paper, or writing shall be presumed to be know- 
ing possession thereof. 

Title 22, D.C. Code, Section 1505 provides: 

PERMITTING GAMING TABLE OR DEVICE TO BE SET UP 

(a) Any house, building, vessel, shed, booth, shelter, 
vehicle, enclosure, room, lot, or other premises in the 
District of Columbia, used or to be used in violating 
the provisions of section 22-1501 or 22-1504, shall be 
deemed “gambling premises” for the purpose of this 
section. 

(b) It shall be unlawful for any person in the District 
of Columbia knowingly, as owner, lessee, agent, em- 
ployee, operator, occupant, or otherwise, to maintain or 
aid or permit the maintaining of any gambling premises. 

(c) All moneys, vehicles, furnishings, fixtures, equip- 
ment, stock (including, without limitation, furnishings 
and fixtures adaptable to nongambling uses, and equip- 
ment and stock for printing, recording, computing, trans- 
porting, safekeeping, or communication), or other things 
of value used or to be used— 

(1) in carrying on or conducting any lottery, or the 
game or device commonly known as a policy lottery or 
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policy, contrary to the provisions of section 22-1501; 

(2) in setting up or keeping any gaming table, bank, 
or device contrary to the provisions of section 22-1504; 
or 

(3) in maintaining any gambling premises, shall be 
subject to seizure by any member of the Metropolitan 
Police force or the United States Park Police, or the 
United States marshal, or any deputy marshal, for the 
District of Columbia, and shall, unless good cause is 
shown to the contrary by the owner, be forfeited to 
the District of Columbia by order of any court having 
jurisdiction unless good cause is shown to the contrary 
by the owner, for disposition by public auction or as 
otherwise provided by law. Bona fide liens against 
property so forfeited shall on good cause shown by the 
lienor, be transferred from the property to the proceeds 
of the sale of the property. Forfeit moneys and other 
proceeds realized from the enforcement of this section 
shall be deposited in the Treasury of the United States 
to the credit of the District of Columbia. 

(d) Whoever violates this section shall be imprisoned 


not more than one year or fined not more than $1,000, 
or both, unless the violation occurs after he has been 
convicted by a violation of this section, in which case 
he may be imprisoned for not more than five years, or 
fined not more than $2,000, or both. 


SUMMARY OF ARGUMENT 


Appellant is without standing to question the validity of the 
search warrant and the seizure pursuant thereto since in his 
motion to suppress he alleged no proprietary interest in the 
premises nor did he assert ownership of the property seized 
therein. The co-defendant did not assert a proprietary interest 
in the premises and alleged ownership of only the articles 
seized from her. Inasmuch as there were certain articles, of 
which she was not the owner, seized with the premises they 
would not fall within the purview of her motion to suppress. 
Therefore, appellant may not assert prejudicial error, resulting 
from the introduction of such property into evidence. 


) 


The affidavit in support of the application for the search 
warrant of premises 308 Webster Street NW., clearly estab- 
lished probable cause for an unbiased magistrate to conclude 
that the premises were the focal point of gambling activity and 
thus to justify the issuance of a search warrant. 

The officers, relying on information received from a pre- 
viously reliable source and confirmed by their own personal 
observation of gambling activity within the premises, located 
at 308 Webster Street NW., had probable cause to arrest appel- 
lant at the time he admitted himself to those premises with a 
key and attempted to flee therefrom upon viewing the officers. 


ARGUMENT 
I 


Appellant is without standing to question the validity of the 
search warrant or the subsequent search and seizure pur- 
suant thereto 


Appellant is without standing to question the validity of the 
search warrant for premises 308 Webster Street NW. or to 
question the propriety of the introduction of evidence seized 
pursuant thereto. 

Appellant in his motion for the suppression of evidence, and 
the amended motion for the suppression of evidence, did not 
allege ownership of the property seized within the premises at 
308 Webster Street NW. Nor did he allege any proprietary in- 
terest in the premises searched. Indeed, in the motion for the 
suppression of evidence, he specifically denied a proprietary 
interest in the premises. 

The law governing standing to suppress is well established 
in this jurisdiction. This Court has declared in unambiguous 
terms, “Appellants standing to challenge must rest upon a 
claim either of the possession of the contraband, or its seizure 
from the premises.” Scoggins v. United States, 92 U.S. App. 
D.C. 29, 202 F. 2d 211 (1953). See also Washington v. United 
States, 92 US. App. D.C. 31, 202 F. 2d 214 (1953), cert. denied, 
345 US. 956. Under such circumstances, “no personal rights 
are violated.” Gaskins v. United States, 95 US. App. D.C. 34, 
218 F. 2d 47 (1955). See also Accardo v. United States, 101 
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US. App. D.C. 162, 247 F. 2d 568 (1957), cert. denied, 355 
US. 898. From the foregoing it is obvious appellant’s failure 
to allege ownership of the property seized, or a proprietary in- 
terest in the premises, compel a finding that he lacks the re- 
quisite standing to question the validity of the search warrant. 
Appellant contends that, since the co-defendant had a 
proprietary interest in the premises and also moved to suppress 
the evidence and that motion was erroneously denied, such a 
decision would be prejudicial to appellant and requires re- 
versal. In support of this contention, he cites the cases of 
McDonald v. United States, 335 U.S. 451 (1948) and Nelson 
vy. United States, 93 U.S. App. D.C. 140, 208 F. 2d 505 (1953). 
In both cases the interests of a co-appellant were utilized. 
The instant case is clearly distinguishable from those cases. 
In each of those cases a co-appellant had standing and moved 
to suppress the evidence which was subsequently erroneously 
admitted in evidence. There can be no question if the party 
who had standing had not so moved to suppress, the admission 
of the evidence would not have been “prejudicial” to the co- 
defendants. In the instant case neither Batson nor appellant 
testified pursuant to the motion. In her original motion to 
suppress the co-defendant Batson did not allege any ownership 
of property seized or a proprietary interest in the premises. 
However, in her subsequent amended motion to suppress, she 
moved to suppress “certain property of which she was the law- 
ful owner.” Such a motion must be strictly construed against 
the pleader. Clearly it would not encompass the bank book is- 
sued to and owned by Meyer Dechter nor his clothes recovered 
on the second floor since she claimed no proprietary interest in 
the premises nor in these items of property (J.A. 26). Appel- 
lant asserted no proprietary interest in the premises nor owner- 
ship of property seized therein and cannot therefore claim a 
violation of his rights as to the property seized within the 
premises. At best under the doctrine of McDonald and Nel- 
gon, supra, he stands only within the purview of relief afforded 
the co-defendant Batson. The appellant’s bank book and 
clothes were not within the purview of Batson’s Motion to Sup- 
press. Therefore, even if Batson’s motion to suppress had 
been granted, appellant’s bank book and clothing would not 


ll 


have been suppressed. Cecil Jones v. United States, 104 US. 
App. D.C. 345, 262 F. 2d 234 (1958); Washington v. United 
States, supra; Gibson v. United States, 80 U.S. App. D.C. 81, 
149 F. 2d 381 (1945). 

II 


The supporting affidavit clearly demonstrates probable cause 
for the issuance of the search warrant 


Appellant’s principle allegation of error challenges the suffi- 
ciency of the affidavit which the police submitted in support 
of their application for a warrant to search premises located 
at 308 Webster Street NW. 

Contrary to appellant’s assertion, this affidavit manifestly 
demonstrated probable cause to believe that those premises 
were being used in violation of the Lottery Laws of the District 
of Columbia. The record discloses that the police “received in- 
formation from a previously reliable source that a male resident 
of the United States Soldiers Home, 2d Upshur Street NW. 
was taking horse and numbers bets in this home and turning in 
his bets to Bobby Dechter’s operation at 308 Webster Street 
NW.” In addition, the affidavit set forth that Detective Mills, 
assigned to the Morals Division of the Metropolitan Police 
Department, received information from a previously reliable 
source that a telephone number, Randolph 6-8702, was used 
by “Bobby Dechter” to conduct a numbers operation. This 
telephone was found to be listed in the name of Ermaline Bat- 
son at 308 Webster Street NW. The affidavit set forth that 
“Bobby Dechter,” owner of the restaurant of 201 Upshur Street 
NW., has been the subject of numerous complainants over the 
last five years implicating him in the numbers business. The 
affiant, Officer Allen C. Fair of the Morals Division, recounted 
more than 10 separate observations conducted during the course 
of over a months surveillance of Christ Kiousis (John Doe) 
during which he was observed on each occasion proceeding to 
the premises 308 Webster Street NW., where it appeared he 
made the “drop”. On at least five occasions the affidavit set 
forth that Christ Kiousis was actually observed violating the 
gambling laws of the District of Columbia in the card room of 
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the United States Soldiers Home and then proceed to 308 
Webster Street NW. 

On one occasion appellant was observed leaving the premises 
at 308 Webster Street NW. and on another occasion the co-de- 
fendant Ermaline Batson came out on the front porch of those 
premises, picked up a newspaper and returned into the house. 
Such evidence, asset forth in the affidavit, clearly demonstrates 
that the premises at 308 Webster Street NW. was the focal 
point of gambling activity (J.A. 5, 6, 7,8,9,10). The showing 
in this case may well be deemed stronger than that which was 
held sufficient by this Court in previous number cases. E.g., 
Woods v. United States, 99 U.S. App. D.C. 351, 240 F. 2d 37 
(1957), adopting the decision of the District Court on this point 
in Bell v. United States, 126 F. Supp. 612 (1955) ; Carroll v. 
United States, 98 U.S. App. D.C. 244, 234 F. 2d 679 (1956), 
reversed on other grounds, 354 U.S. 394 (1957) ; Mills v. United 
States, 90 U.S. App. D.C. 365, 196 F. 2d 600, cert. denied, 344 
US. 826 (1952) ; Wyche v. United States, 90 U.S. App. D.C. 67, 
193 F. 24.703 (1951). 

The alleged heresay evidence produced by a reliable infor- 
mant to wit the use of the premises 308 Webster Street NW., 
as premises used in the conduction of an illegal lottery was 
amply corroborated by the observations of Officer Fair. He 
actually observed the co-defendant Kiousis engaged in illegal 
gambling activity and immediately thereafter proceeded to 
these premises. Such evidence was clearly sufficient to cause 
an unbiased magistrate to conclude that there was probable 
cause to believe that the premises were utilized in gambling 
activity and to provide a basis for the issuance of the search 
warrant, 

In the instant case, the officers had abundant first-hand 
knowledge of the facts which led to the issuance of the warrant 
in addition to the “reliable information” that the premises in 
question was being used as a numbers turnin. Instead of act- 
ing immediaetely on that information, they checked it by the 
numerous observations set forth above. 

We submit that the facts which the officers learned from per- 
sonal observations, aside from those obtained from a reliable 
source, were clearly sufficient to justify a discreet and prudent 
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man in concluding that the premises were being used in con- 
nection with the numbers game. “Absence of a well grounded 
belief that such was the fact could be ascribed only to a lack of 
intelligence or to a singular lack of practical experience on the 
part of the officer.” Dumbra v. United States, 268 U.S. 345. 


Il 


Appellant’s arrest and the subsequent search of his person 
pursuant to the arrest were valid 


The arrest of the appellant and the subsequent search of 
his person were proper. The police officers acted upon their 
own personal observations prompted by information previously 
received from a reliable source that appellant was conducting 
@ numbers operation at the premises wherein he was arrested 
(J.A. 5). In addition, the officers, pursuant to the execution 
of their search warrant, observed a gambling operation in 
progress in the premises. They observed numbers slips, horse 
bets, adding machine tape, and a telephone, the number of 
which corresponded to the number previously supplied by the 
reliable informant as that utilized by appellant in the con- 
duction of a lottery (J.A. 5, 11, Tr. 25, 37, 48). The officers 
also recovered a bank book issued to appellant, drawn on the 
City Bank, from a second floor bedroom of the premises (J.A. 
15). At the time appellant was arrested, he approached the 
premises, inserted a key in the front door and opened the door 
and stepped inside. He immediately observed the police offi- 
cers and attempted to leave. He was arrested immediately 
and searched, and code listings of numbers bets and horse bets 
as well as the key which he had used to open the front door 
were recovered from his person (J.A. 16, 17). Clearly the in- 
formation previously in the possession of the police officers, 
their observations within the premises on that day, coupled 
with appellant’s attempted flight, provided ample probable 
cause for appellant’s arrest and thereby justifying the subse- 
quent search. 

The case of United States v. Wyche, 90 U.S. App. D.C. 67, 
193 F. 2d 708 (1951) is dispositive of the question of the 
legality of appellant’s arrest. In that case the court stated: 
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When the officers entered the premises and observed 
the situation, they were fully justified by the source of 
surrounding circumstances to feel there was ample prob- 
able cause to arrest all persons present, including appel- 
lant Thorpe, and also to arrest appellant Wyche upon 
his entrance. The premises were a secret rendezvous 
or hideout for illegal activities and the officers justified 
in inferring that all who were present or who entered the 
room. at that time of day were probably participants in 
the operation of the numbers game. (Emphasis sup- 
plied.) 

See also Beard v. United States, 65 U.S. App. D.C. 231, 82 
F. 2d 837, cert. denied, 298 U.S. 655 (1935) ; Woods v. United 
States, 99 U.S. App. D.C. 351, 240 F. 2d 37 (1956). 

Since appellant was legally arrested, there can be no doubt 
that the search of his person was proper, for it is undisputed 
that the person of a defendant may be searched as an incident 
to a lawful arrest. Harris v. United States, 331 US. 145. 

Appellant was arrested during the course of the execution of 
& search warrant, but without any arrest warrant. The ab- 
sence of any arrest warrant is not critical to the case. A search 
and seizure is lawfully predicated upon probable cause to be- 
lieve that the individual in question has committed a felony. 
The test of probable cause has been stated in great, particular- 
ity by the Supreme Court, Brinegar v. United States, 338 US. 
160, 173-176, 69S. Ct. 1302, 93 L. Ed. 1879 (1949) : 


[There is a] difference between what is required to’ 
prove guilt in a criminal case and what is required to: 
show probable cause for arrest or search. * * * There 
is a large difference between the two things to be 
proved, as well as between the tribunals which deter- 
mine them, and therefore a like difference in the quanta’ 
and modes of proof required to establish them. 


* * * * * 


Tn dealing with probable cause, however, as the name 
implies, we deal-with the probabilities. These are not 
technical; they are the factual and practical considera- 
tions of everyday life on-which reasonable and prudent 
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men, not legal technicians, act. The standard of proof 
is accordingly correlative to what must be proved. 

“The substance of all the definitions” of probable 
cause “is a reasonable ground for belief or guilt.” 
McCarthy v. DeArmit, 99 Pa. St. 63, 69, quoted with 
approval in the Carroll opinion, 267 US. at 161. And 
this “means less than evidence which would justify 
condemnation” or conviction, as Marshall, C.J., said for 
the Court more than a century ago in Locke v. United 
States, 7 Cranch 339, 348. Since Marshall’s time, at any 
rate, it has come to mean more than bare suspicion ; 
probable cause exists where “the facts and circum- 
stances within their [the officers’] knowledge and of 
which they had reasonably trustworthy information 
[are] sufficient in themselves to warrant a man of rea- 
sonable caution in the belief that “an offense has been 
or is being committed. Carroll v. United States, 267 
US. 132, 162. 

These long-prevailing standards seek to safeguard 
citizens from rash and unreasonable inferences with 
privacy and from unfounded charges of crime. They 
also seek to give fair leeway for enforcing the law in the 
community’s protection. Because many situations 
which confront officers in the course of executing their 
duties are more or less ambiguous, room must be allowed 
for some mistakes on their part. But the mistakes must 
be those of reasonable men, acting on facts leading 
sensibly to their conclusions of probability. The rule 
of probable cause is a practical, non-technical concep- 
tion affording the best compromise that has been found 
for accommodating these often opposing interests. Re- 
quiring more would unduly hamper law enforcement. 
To allow Jess would be to leave law-abiding citizens at 
the mercy of the officers’ whim or caprice. (Footnotes 
omitted. Emphasis supplied.) 

In the instant case the officers had such probable cause as 
to appellant. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 
Otrver Gascx, 
United States Attorney. 
Cart W. BELCHER, 
Epwarp C. O’ConNELL, 
Assistant United States Attorneys. 
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